
 
Being Paper Presented at the  

ICSAN MCPE Programme  

On Tuesday, 29th November, 2011. 
 

 

By DR. NECHI EZEAKO FCIS 

 

COMPANY SECRETARY/LEGAL ADVISER 

FINBANK PLC 



 Introduction 

 The Concept of Corporate Governance 

 Key Corporate Governance Principles 

M & A - Meanings & Distinction 

 Reasons for M & A 

M & A – The Transaction 

 Failure of M&A -Issues  

Corporate Governance & M & A - Role of the 

Company Secretary 

Conclusion 

November 29, 2011 2 Dr. Nechi Ezeako, fcis, ICSAN 2011, Lagos, Nigeria 



 This course is designed to provide an 

introduction to the principal Corporate 

Governance issues that arise in corporate 

Merger and Acquisition transactions.  

 

We will review and evaluate strategies for 

dealing with challenges around M & A 

transactions.  
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Corporate Governance (CG) refers broadly to the 

rules, processes, or laws by which businesses are 

operated, regulated, and controlled.  

 

 Key issues in CG arise mainly from the differences 

in perspective of different corporate players. 

 

 Two main concepts of CG have evolved over time: 

 The Traditional Shareholding or Shareholders 

Perspective 

 The  more recent Stakeholding Perspective 
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CG provides a structure that works for the 

benefit of everyone concerned by ensuring 

that the enterprise adheres to accepted 

ethical standards and best practices as well 

as to formal laws.  

 

 In recent years, corporate governance has 

received increased attention because of 

high-profile scandals involving abuse of 

corporate power and, in some cases, alleged 

criminal activity by corporate officers.  

 
November 29, 2011 5 Dr. Nechi Ezeako, fcis, ICSAN 2011, Lagos, Nigeria 



  Accountability  

Transparency  

Responsibility 

 Integrity/Ethical Behaviour 

Fairness 

Reputation 

An integral part of an effective CG regime 

includes provisions for civil or criminal 

prosecution of individuals who conduct 

unethical or illegal acts in the name of the 

enterprise. 
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Mergers and Acquisitions (abbreviated M & A) 

refers to the aspect of corporate strategy, 

corporate finance and management dealing 

with the buying, selling, dividing and 

combining of different companies and similar 

entities that can help an enterprise grow 

rapidly in its sector or location of origin, or a 

new field or new location, without creating a 

subsidiary, other child entity or using a joint 

venture.  
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A Merger happens when two firms agree to go 

forward as a single new company rather than 

remaining separately owned and operated. 

   

 This is referred to as a "merger of equals".  

 The firms are often of about the same size. 

 

 Both companies' stocks are surrendered and new 

company stock is issued in its place An example is 

the 1999 merger of Glaxo Wellcome and SmithKline 

Beecham to form a new company, GlaxoSmithKline. 
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 In practice, actual mergers of equals rarely 

happen, or when they do, the approach is 

different from the foregoing.  

 

One of the companies is adopted as the vehicle 

for the Merger and its antecedents such as RC 

No., Share Capital etc is retained. 

 

Cost is often a major factor in deciding between 

two equal firms which one to retain as the 

transaction vehicle.  
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 Because being perceived as „bought over‟ 

often carries negative connotations, 

combination deals are described as a merger, 

to make the takeover more palatable. 

 

 Examples include the takeover of Chrysler by 

Daimler-Benz in 1999 which was widely 

referred to as a merger at the time, 

UBA/Standard Trust Bank merger. 
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A purchase deal will also be called a merger 

when both boards agree that joining together is 

in the best interest of both of their companies.  

 

 But when the deal is unfriendly (that is, when 

the target company does not want to be 

purchased) it is always regarded as an 

acquisition. 

 

However acquisitions need not always be hostile. 

Usually a takeover of a small firm by a bigger 

one is an acquisition.  
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 Economies of scale 

 

 Economy of scope 

 

 Increased revenue or market share 

 

Cross-selling 

 

 Synergy 

 
November 29, 2011 12 Dr. Nechi Ezeako, fcis, ICSAN 2011, Lagos, Nigeria 



Geographical or other diversification 

 

 Tax savings 

 

 Resource transfer 

 

 Vertical integration 

 

Absorption of similar businesses under single 

management 
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Generic types of acquisition transactions: 

 

 Statutory merger: stock for stock or stock for other 

consideration 

 Purchase of all [or a majority of] voting stock of 

another corporation (consideration either stock or 

other kind of property} 

 Purchase of assets of the “target” (all or 

substantially all) 

 “Triangular” structures. Buyer forms wholly owned 

subsidiary capitalized with Buyers stock and 

Subsidiary merges with target. 
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Who are the players that may be involved in 

an M & A transaction (internally and 

externally)? 

 

 Internally: Chairman of the Board, Board 

Members, CEO, CFO, COO, CIO, Manager, 

General Counsel, Compliance Officer, HR, 

product due diligence team, commercial 

due diligence team, legal due diligence 

team, financial due diligence team 
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Externally: Outside counsel, advisor to 

the board, management consultant, 

investment bank, corporate finance 

advisor, M&A advisor, lending bank, 

auditor, bookkeeper, accountant; 

communication (both PR and shareholder) 

experts, human resources experts; 

pension experts.) 
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Two-third of the big mergers and 

acquisitions fail. 

Some of the reasons for failure are: 

Differences between top management 

• Absence of strategic planning 

• HR issues 

• Cultural disconnect – Integration failure 

• Lack of Trust 

• Lack of Fairness 

• Perceived self-interest by board members 

or management 
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  The fiduciary concept: its efficiency 

justification and the murky (thus costly) limit 

that it imposes on planning certainty. 

 

  The duty of loyalty and the “fairness standard” 

for self-interested transactions 

 

 The duty of care and the business judgment rule 

for non self-interested board actions undertaken 

in good faith. . 
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 “Enhanced” review: a new third category: what 

does it mean when does it operate? Revlon case 

and Unocal case. 

 

 Evolution of “coercive” hostile tender offers and 

the innovation of so-called “Poison Pills” rights 

plans. 

 

 Failure of Post Merger Integration Process. 

 

Distrust caused by lack of transparency 
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As the one charged with the responsibility for CG 

implementation at Board and Company levels, the 

Coy Sec is to ensure the application of the CG 

principles in the deal.  

 

 Ensure effective and timely communication from 

the Board to the workforce –  Transparency & 

openness throughout the transaction 

 

 Ensures people are treated Fairly thus enhancing 

successful Integration.  
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 Reputation/Reputational Risk, a key principle 

of CG is a factor in the determination of which 

firm is to be retained as the Merger Vehicle in 

a transaction between equal partners. 

 

Directors fiduciary responsibilities must be 

respected. Company Secretary should advise 

the Board to avoid conflict situations and act in 

the best interest of the company at all times. 
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 The Company secretary as custodian of 

Corporate Governance is key to the success of 

M & A involving his/her company. 

 

 For the M & A to achieve viable success, 

everyone must demonstrate high  professional 

standards by implementing the principles of 

value-based Corporate Governance (Integrity, 

Accountability, Transparency, Fairness, etc). 

 

Mere compliance with technicalities of codes 

will not suffice. 
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Thank you. 

 

I welcome questions/comments. 

 

 

Dr. Nechi Ezeako, FCIS, MSc, Corporate Governance 
(Distinction) 

 

Lagos, Nigeria. November 29, 2011  
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