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 Paper presented at the ICSAN  MCPE Seminar at Ikoyi, Lagos. 

 

The view, ideas, and concepts contained herein are  strictly for the purposes of  

professional discourse  and due to the fast-evolving nature of the subject-matter 

 of corporate governance may not necessarily reflect the views and opinion of  

SEC, or  reflect the position of any corporate organisation to which the speaker is 

 affiliated 
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Prior to the 2011 SEC Code, the Nigerian corporate governance regime 

has gone through a gradual evolution 

The “Code of 
Corporate Governance 
in Nigeria” is 
published detailing 
best practices to be 
followed by public 
quoted companies 

SEC in collaboration with 
the CAC inaugurated a 17 
member Committee led by 
Mr. Atedo Peterside  to 
review corporate 
governance practices in 
Nigeria and proffer 
recommendation to 
remedy identified 
weaknesses 

2000 

CBN publishes the “Code of 
Corporate Governance 
for Banks in Nigeria Post 
Consolidation” 

2006 2003 

The Bankers‟ Committee 
approves the “Code of 
Corporate Governance for 
Banks and 
Other Financial 
Institutions” 
containing 
recommendations more  
tailored towards financial 
institutions.  

2011 

SEC conducts review of 
2003 code  
 
The Federal Government 
inaugurates a committee 
to oversee harmonisation 
of existing corporate 
governance codes in the 
financial sector 

SEC publishes a draft  revised 
Code of Corporate Governance 
In September 2009 

2009 

2011 SEC Code 
of Corporate 
Governance 
released March 
2011 
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Following on from the financial  crises, the big question that remains 

unanswered is whether earlier Corporate Governance Codes in 

Nigeria were effective, or could be effective 

Several factors  determine the  level of operator compliance with any voluntary 

Code 

• Measurability: How do we measure if  companies are adhering to the Code, 

and how well they are adhering 

•Reporting:  Is the „true and fair‟ position of the company‟s compliance been  

reported 

•Enforceability:  Notwithstanding what is reported by the company or external 

advisers,  do the regulators have  adequate capacity and integrity to detect mis-

reporting and follow through on „grey area‟s of potential non-compliance 

 

Case-in-point: What happened to the several banks that were indicted in 2009 ? 
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 The 2011 SEC Code is a marked improvement on the exposure draft 

of September 2009 as it adequately factors in most of the expert 

opinions and comments submitted on the exposure draft 

• The real  innovation in the 2011 Code is in Section 1.3 (g) 

–(g) Where there is a conflict between this Code and the provisions of any other Code in 

relation to  a company  covered by the two Codes, ,the Code that makes a stricter 

provision shall apply 

 

–Certain sections in the draft exposure that were either ambiguous or  in glaring conflict 

with the  CBN Code of Corporate Governance were for instance edited , e.g. the role  

of the CEO and the maximum number of directors. 

 

In practice this means, for instance,  that for a publicly quoted Nigerian  bank that is  

subject to both the CBN Code of Corporate Governance and the SEC Code, it is easier 

for  the bank to determine which one to comply with, e.g.  

- On maximum number of directors, the bank would have to comply with the CBN 

Code 

- On  „independent directors‟, the bank would have to resort to the definition of the 

SEC Code on the measurable shareholding of independent directors  
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 Section 1.3  (c), (d), (e)…………..expatiates on the “application” of 

the Code 

• 1.3 (c) – Compliance will “………..in the first instance, be determined  by the 

Board and its shareholders  and thereafter by the Securities and Exchange 

Commission (“SEC”) 

•1.3 (d) - ………….”……the SEC shall notify the (defaulting) company or entity  

concerned specifying the areas of non-compliance or non-observance and the 

specific action or actions needed to remedy the non-compliance or non-

observance 

•1.3 (e) – The SEC shall from time to time issue guidelines or circulars to 

facilitate compliance with or observance of the principles and provisions of theis 

Code 

•Section 1.3 (f) – In their Annual Reports to the SEC (not  published Annual 

Reports presented to shareholders at the Annual General Meeting),  public 

companies shall indicate their level of compliance with this Code 
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 Section 27 also move towards a “push-led” compliance from 

institutional shareholders 

•Section 27 also expects  „Institutional Shareholders‟ to “demand compliance” 

with the Code and “seek explanations whenever they observe non-compliance 

with this Code”. 

 

9 



Copyright © 2010 Accenture All Rights Reserved. 

 Section 15.6 and 15.7  creates a new construct 

• Section 15 (6) - The Board may engage the services of external consultants to  

facilitate the performance evaluation of the Board , its Committees, or individual 

directors 

 

•Section 15 (7) -  The cumulative result of the performance evaluation of the 

Board and its individual directors  should be used as a guide in determining  

eligibility for re-election 

 

Key Questions 

 

- Used as a guide by whom – the Board chairman, the Governance Committee, or whom? 
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 The real test of the effectiveness of a Code of Corporate 

Governance is really not about the cost of compliance but the cost 

of non-compliance 

• Costs of compliance could include: 

     -    Cost of engaging external consultants to  facilitate the performance 

evaluation of the Board , its Committees, or individual directors 

     -    Cost of increased reporting to both SEC and at AGM 

      -   Cost of  documenting and implementing additional processes (section 15.1) 

      -   Cost of implementing a whistle-blowing  facility (dedicated hotline/e-mail) 

(Section 32) 

The obvious gap in  most of Nigeria‟s Codes of Corporate Governance since  the 

year 2000 is that the cost of non-compliance is relatively unclear and at best 

meagre, meaning that it is easy for many companies to get away with bad 

governance practices until shareholder value is significantly eroded 
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•SEC‟s Code of Corporate Governance 2011  is of the general OECD construct 

of „comply and explain‟ 

•On the other  hand, mandatory Codes like the Sarbanes-Oxley  (SOX)  is 

different from most Codes in the OECD countries , including the UK's 

Combined Code 

•Mandatory standards typically have explicit  requirements and explicit sanctions 

often times  warranting  business and internal control process reviews, thereby 

driving compliance requirements throughout the core of the organisation and 

many times through the entire supply chain (Sections  302, 404 and 409) 

•In Nigeria, there is yet to be any major „publicly announced‟ case of a public 

company being penalised at an early stage for an internal governance lapse 

beyond reporting  or non-submission of reports 

•The effectiveness of “mandatory standards” relative to “best practice” standards 

is however still yet to be conclusively empirically proven 
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 Nigeria‟s Code of Corporate Governance is a „minimum standard‟ or 

„best practice‟ Code  typically called „comply and explain‟ and NOT  

a mandatory standard like SOX with explicit sanctions for non-

compliance 
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•SEC‟s Code of Corporate Governance 2011  is of the general OECD construct 

of „comply and explain‟ 

• The  mid-ground between the  minimum-standard  Code and the explicit 

mandatory Code is the „incentive-based‟ system such as the Brazilian Index of 

Corporate Governance 

– Combines the „best practice‟ with a market index that captures companies with certain 

corporate governance standards or standards 

–Seeks to provide a platform for companies that meet some corporate governance 

standards to  be measured and rewarded separately on the Stock Market 

–Like  many other  lagging market indices,  is yet to separate correlation from causation 

–Provides greater market appeal for companies that comply but actual  incremental 

market returns in terms of shareholder value still  to be proven  statistically 

–So far, provides the safest hybrid between the  „comply and explain‟ best-practice 

Codes and the „violate and  receive heavy sanctions‟ mandatory Code 
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 Ultimately, a minimum-standard „corporate governance‟ system that 

works may require a shift from a sanctions-based approach to an 

incentive-based approach   
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Most Corporate Governance Codes today appear to be ceremonial, with 
great impact on transparency but little evidence of significant shareholder 
value protection.  
The challenge for regulators would be to build upon the existing Code 

ñCEREMONIALò 
ñLIBERATEDò 

ñPROGRESSIVEò 

* Terms of  „ceremonial‟, „liberated‟ or „progressive;  have been 
adapted  from Ram Charan – Boards that Deliver.  
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Enforcing a „best-practice Code‟ is time-consuming  with delayed benefits. It 

may take another 2 -5 years to be able to measure the effectiveness of  the 

2011 Code and the true costs of compliance or indeed non-compliance   

• Focuses on „best practice‟ or  

„minimum standards‟ 

 

• Avoids rigidity 

 

•Stipulates upper and lower limits 

but rarely both 

 

• Most times, tries to avoid a „one-

size-fits-all‟  

 

•May be difficult to enforce on an 

„early warning‟ basis 

•  Combines „best-practice‟ moral 

suasion with apparent market 

incentives for compliance 

 

• Empirically unproven to have 

delivered better market results than 

best-practice Codes, but more market 

friendly 

 

•May be less costly to administer in the 

long run 

•  Explicit requirements 

 

•   Explicit  sanctions 

 

•   Oftentimes, stipulates personal 

penalties for specific individuals 

 

• Implicitly process-driven 

 

•  Clear timelines for reporting  

 

•  High costs of compliance 
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Discussion Session 


